
CONGRESSIONAL RECORD — SENATE S5575 May 18, 2004 
they are trying to do is to, in effect, re-
write article II, section II, clause II, of 
the Constitution to require a 60-vote 
supermajority for Supreme Court va-
cancies. In the process, these mis-
guided efforts have greatly damaged 
the confirmation process and dimin-
ished our efforts to work together on 
all judicial nominees. 

Despite many challenges this year on 
the Judiciary Committee, Senator 
LEAHY and his Democratic colleagues 
have worked with us to approve many 
highly qualified consensus candidates. 

I hope that the progress that we have 
made in the committee will not be de-
railed on the Senate floor. 

Mr. President, I wish to express my 
appreciation to my colleagues for mov-
ing forward on this nomination, and 
other nominations to follow over the 
next few weeks. 

I know these have been difficult ne-
gotiations. So I express my thanks to 
the President, to his chief of staff, An-
drew Card, to Senator FRIST and to 
Senator DASCHLE for bringing this 
agreement to the Senate. I also thank 
Senator LEAHY and other members of 
the Judiciary Committee for their co-
operation. I look forward to continuing 
the work of the Committee, and this 
agreement will help us in that effort. 

Mr. President, I ask unanimous con-
sent that an editorial published today 
by the Miami Herald in support of the 
confirmation of Marcia Cooke be print-
ed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

[From the Miami Herald, May 18, 2004] 
NOMINATION FACES KEY VOTE; IF CONFIRMED, 

MARCIA COOKE WOULD BECOME THE FIRST 
BLACK WOMAN APPOINTED TO A FEDERAL 
JUDGESHIP IN FLORIDA.; U.S. COURTS 
(By Gary Fineout, Frank Davies and Tere 

Figueras) 
Republicans trying to nudge along judicial 

nominations made by President Bush will 
force Democrats today to take a potentially 
embarrassing vote on stalling the appoint-
ment of the first black woman to a Federal 
judgeship in Florida. 

Last week, Senate Republicans set in mo-
tion today’s scheduled vote to close off de-
bate on the appointment of Marcia Cooke, an 
assistant Miami-Dade County Attorney and 
the former chief inspector general for Gov. 
Jeb Bush. 

A successful vote for the Republicans 
would force a final vote on Cooke’s nomina-
tion, hastening her ascent to bench of the 
Southern District of Florida, which stretches 
from Fort Pierce to Key West. 

Cooke is caught in a Democratic fight to 
gain more control over judicial nominations 
by blocking confirmation votes on even non-
controversial nominees like Cooke. 

In Tallahassee, the younger brother of the 
president called on Democrats to support 
Cooke’s nomination. 

‘‘This is ridiculous,’’ said Gov. Jeb Bush, 
who spoke to reporters following a ceremony 
marking the 50th anniversary of the land-
mark Brown vs. Board of Education Supreme 
Court decision. ‘‘Marcia, who served here in 
Tallahassee, did a great job as inspector gen-
eral, is well qualified to be a Federal judge. 
If the Democrats hold this up for political 
purposes, it stinks.’’ 

The nomination of Cooke has become a 
small part of a raging battle over judgeships 

in the Senate. Cooke is backed by Sens. Bob 
Graham and Bill Nelson, both Democrats. 

REGISTERED DEMOCRAT 
And Cooke, a Bay Harbor Island resident, 

is herself a registered Democrat. 
But Senate Democrats, angered by Bush 

administration ‘‘recess appointments’’ of 
other judges, have tried to block confirma-
tions until an agreement can be reached with 
the GOP on how to handle controversial 
nominees. 

Leaders of both parties were still negoti-
ating Monday, trying to reach some agree-
ment on the process of appointments. If 
Cooke is confirmed, she would fill a vacancy 
left by the death of pioneering jurist U.S. 
District Judge Wilkie D. Ferguson Jr., the 
first black man appointed to the Miami-Dade 
Circuit bench and the Third District Court of 
Appeal. 

Cooke, 49 and a native of South Carolina, 
was unanimously approved by the Senate Ju-
diciary Committee. 

A spokesman for Graham said Monday the 
senator was hopeful that the nomination 
would be ultimately approved. ‘‘Sen. Graham 
has been very pleased to support Marcia 
Cooke and considers her an outstanding 
nominee,’’ said Paul Anderson from his 
Washington office. ‘‘He hopes some agree-
ment can be reached to avoid partisan 
gamesmanship on the floor tomorrow.’’ 

It takes 60 votes for the motion to close de-
bate to succeed. There are 51 Republicans in 
the U.S. Senate, meaning the nine Demo-
crats would have to support the motion in 
order for it to pass. 

Anderson predicted that when Cooke’s 
name went before the full Senate that she 
would be ‘‘overwhelmingly’’ approved. 

‘‘There should be no need for a procedural 
vote,’’ said Anderson. ‘‘We hope the oppor-
tunity will present itself soon for an up or 
down vote. When that vote comes, she should 
pass overwhelmingly.’’ 

TAPPED BY GOV. BUSH 
Cooke earned a degree from Georgetown 

University in Washington D.C. and a law de-
gree from Wayne State University in Michi-
gan. She worked for legal aid and neighbor-
hood legal services in Michigan before earn-
ing a spot as a Federal magistrate judge in 
the Eastern District of Michigan. She 
worked seven years for the U.S. Attorney’s 
Office in Miami before Gov. Bush tapped her 
as his chief inspector general in 1999. 

She has been an assistant county attorney 
for Miami-Dade County since 2002, and has 
also served as an adjunct professor at the 
University of Miami law school. 

‘‘She will be an excellent addition to that 
Federal bench,’’ said former U.S. Attorney 
Roberto Martinez. ‘‘That she would be the 
first African American female Federal judge 
in the state is important. but her qualities 
and attributes go beyond her ethnic back-
ground.’’ 

The PRESIDING OFFICER. The 
question is, Will the Senate advise and 
consent to the nomination of Marcia G. 
Cooke, of Florida, to be United States 
District Judge for the Southern Dis-
trict of Florida? 

Mr. FRIST. I ask for the yeas and 
nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There appears to be a sufficient sec-
ond. 

The clerk will call the roll. 
The assistant legislative clerk called 

the roll. 
Mr. MCCONNELL. I announce that 

the Senator from Kentucky (Mr. BUN-
NING) is necessarily absent. 

I further announce that if present 
and voting the Senator from Kentucky 
(Mr. BUNNING) would vote ‘‘yea.’’ 

Mr. REID. I announce that the Sen-
ator from Hawaii (Mr. INOUYE), the 
Senator from Massachusetts (Mr. 
KERRY), and the Senator from New Jer-
sey (Mr. LAUTENBERG) are necessarily 
absent. 

The result was announced—yeas 96, 
nays 0, as follows: 

[Rollcall Vote No. 97 Ex.] 
YEAS—96 

Akaka 
Alexander 
Allard 
Allen 
Baucus 
Bayh 
Bennett 
Biden 
Bingaman 
Bond 
Boxer 
Breaux 
Brownback 
Burns 
Byrd 
Campbell 
Cantwell 
Carper 
Chafee 
Chambliss 
Clinton 
Cochran 
Coleman 
Collins 
Conrad 
Cornyn 
Corzine 
Craig 
Crapo 
Daschle 
Dayton 
DeWine 

Dodd 
Dole 
Domenici 
Dorgan 
Durbin 
Edwards 
Ensign 
Enzi 
Feingold 
Feinstein 
Fitzgerald 
Frist 
Graham (FL) 
Graham (SC) 
Grassley 
Gregg 
Hagel 
Harkin 
Hatch 
Hollings 
Hutchison 
Inhofe 
Jeffords 
Johnson 
Kennedy 
Kohl 
Kyl 
Landrieu 
Leahy 
Levin 
Lieberman 
Lincoln 

Lott 
Lugar 
McCain 
McConnell 
Mikulski 
Miller 
Murkowski 
Murray 
Nelson (FL) 
Nelson (NE) 
Nickles 
Pryor 
Reed 
Reid 
Roberts 
Rockefeller 
Santorum 
Sarbanes 
Schumer 
Sessions 
Shelby 
Smith 
Snowe 
Specter 
Stabenow 
Stevens 
Sununu 
Talent 
Thomas 
Voinovich 
Warner 
Wyden 

NOT VOTING—4 

Bunning 
Inouye 

Kerry 
Lautenberg 

The nomination was confirmed. 
The PRESIDING OFFICER. The 

President will be immediately notified 
of the Senate’s action. 

f 

LEGISLATIVE SESSION 

The PRESIDING OFFICER. Under 
the previous order, the Senate will re-
sume legislative session. 

The PRESIDING OFFICER. The Sen-
ator from Vermont. 

Mr. LEAHY. Mr. President, I want to 
commend our two leaders. I have been 
working with Senator DASCHLE for 
months, as well as with the White 
House, to find a way out of the impasse 
in judicial confirmations. Senator 
FRIST and I have spoken at length 
about this, and he has been working on 
it, as well. 

I was delighted to see the meeting 
that Senator DASCHLE, Senator FRIST, 
and Mr. Card had today in which the 
White House agreed to no more recess 
appointments of judges. I think we 
have demonstrated our good faith. In 
the 17 months that the Democrats were 
in charge of the Senate, we confirmed 
100 of President Bush’s nominees to 
lifetime positions on the Federal 
bench. And the Republicans, during the 
23 months that they have been in 
charge of the Senate, they have con-
firmed another 73 plus one today. With 
this agreement, I think we should be in 
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a position to confirm another two 
dozen judicial nominees and achieve a 
total this is outstanding for a Presi-
dential term. So I commend my friend 
from Tennessee. I commend my friend 
from South Dakota. And I appreciate 
their work in helping achieve this ar-
rangement. 

I am pleased that the Senate has now 
received assurances from the White 
House that the President will not fur-
ther abuse the recess appointment 
power by making judicial recess ap-
pointments this presidential term. It 
was the White House’s refusal to reach 
a reasonable accommodation of the 
concerns of many Senators about the 
unilateral approach of the President 
regarding his recess appointments to 
the federal courts that complicated our 
efforts to reach agreement regarding 
votes on less controversial judicial 
nominees. Thanks to the work of the 
Democratic leader and the Republican 
leader, we have now received a firm 
commitment from the White House in 
that regard. 

I supported the nomination of Marcia 
Cooke. The Florida Senators supported 
the nomination of Marcia Cooke. All 
Democratic members of the Senate Ju-
diciary Committee supported the nomi-
nation of Marcia Cooke. I am pleased 
to vote today to confirm the nomina-
tion of Marcia Cooke. 

The selection of Ms. Cooke to be a ju-
dicial nominee for the Southern Dis-
trict of Florida serves as an example of 
how the judicial nominations process 
should work. She was interviewed and 
recommended by Florida’s bipartisan 
judicial selection commission. This se-
lection commission was created by 
Senators GRAHAM and NELSON in a ne-
gotiated agreement with the White 
House and it has produced talented and 
well-respected attorneys for the life-
time appointments on the district 
courts in Florida. 

Ms. Cooke currently serves as an as-
sistant county attorney in Miami-Dade 
County. She previously worked for 3 
years as Governor Jeb Bush’s Inspector 
General in Florida with oversight re-
sponsibilities regarding Florida admin-
istrative agencies. Ms. Cooke also was 
selected as a Federal Magistrate Judge 
in Detroit, after serving as a Federal 
prosecutor and also as a public de-
fender. 

I acted to report her nomination 
unanimously from the Judiciary Com-
mittee and welcome her confirmation 
today. Marcia Cooke is highly re-
garded. I congratulate Ms. Cooke and 
her family on her unanimous confirma-
tion vote today. 

I note that President Bush has nomi-
nated only 16 African Americans to the 
Federal courts, only about a quarter of 
the number of African Americans nom-
inated by President Clinton to the fed-
eral bench. In fact, this President has 
put more people actively involved in 
the Federalist Society on the bench 
than African Americans, Hispanics and 
members of other minority groups 
combined. 

With today’s confirmation vote on 
Marcia Cooke to the U.S. District 
Court in Florida, the Senate has al-
ready confirmed 174 judicial nominees 
of President George W. Bush in 31⁄2 
years and blocked only a handful of the 
most extreme. Due to Democratic co-
operation and bipartisanship, the Sen-
ate has confirmed more judges for this 
President than in President Ronald 
Reagan’s entire first 4 years in office— 
and it was President Reagan who ulti-
mately appointed more judges than 
any other President in U.S. history. In 
fact, we have cooperated in reducing 
the 110 vacancies we inherited from Re-
publican obstruction of President Clin-
ton’s judicial nomination to near 40 
and attained the lowest vacancy level 
in 14 years. 

Today, the Senate and the White 
House reached an agreement regarding 
25 of this President’s judicial nomina-
tions pending on the floor, including 
Judge Cooke. Not all of these nominees 
are uncontroversial and some may re-
quire significant debate before their 
confirmation vote. With this agree-
ment, the Senate is poised to confirm 
198 judicial nominees of President Bush 
for lifetime positions on the Federal 
courts, including 35 circuit court nomi-
nees. 

We have already confirmed 30 circuit 
court nominees of President Bush. 
More of his circuit nominees have been 
confirmed than President Reagan had 
confirmed by this point in his first 
term. Recall that from the time Repub-
licans assumed majority control of the 
Senate in 1995 until Democratic control 
in the summer of 2001, circuit court va-
cancies more than doubled from 16 to 
33. We have worked to cut those vacan-
cies in half by confirming 30 of Presi-
dent Bush’s circuit court nominees. 
With five additional circuit court 
nominees part of the agreement, Presi-
dent Bush will exceed the number of 
circuit court appointments during 
President Reagan’s first term, as well. 

Republicans rarely acknowledge that 
100 of President Bush’s judicial nomi-
nees to the bench were confirmed under 
Democratic Senate leadership during 
17 months. During the 23 months I have 
not served as Chairman of the Judici-
ary Committee and Republicans have 
been in control, the Senate has con-
firmed 74 additional judges. So in 30 
percent more time, Senate Republicans 
have confirmed 26 percent fewer judges. 

With the agreement reached today, 
the Senate will confirm a total of 29 ju-
dicial nominees of President Bush this 
year, including five circuit court nomi-
nees. With the progress we have al-
ready made this year and under the ac-
tion agreed to today, the Senate will 
reach this mark before the July 4th re-
cess. This is 29 times more judicial 
nominees than were allowed to be con-
firmed by Republicans before July dur-
ing 1996, the last time an incumbent 
President was seeking reelection. Dur-
ing that session, Senate Republicans 
did not allow a single judicial nominee 
of President Clinton’s to be confirmed 

before July. During that entire session 
Republicans allowed only 17 judicial 
nominees to be confirmed, none of 
them for the circuit courts. During 
that session when Republicans were in 
control of the Senate, they made sure 
that none of President Clinton’s circuit 
court nominees were confirmed all ses-
sion, not a single one. With our fifth 
judicial confirmation this year, we are 
well ahead of 1996. 

Republicans have made no apology 
for the way in which they acted in 1996 
but seek to employ a double standard 
now that a Republican occupies the 
White House. 

All told, Republicans blocked more 
than 60 of President Clinton’s judicial 
nominees. Yet Republicans Senators 
now routinely claim that every judicial 
nominee of President Bush is entitled 
to a confirmation vote. Suddenly, with-
out regard to history, including their 
own very recent history, they claim 
that the Constitution requires a con-
firmation vote, at least for Republican 
nominees. The Constitution certainly 
does not say that. Republicans seem to 
have ‘‘confirmation amnesia’’ when 
they complain that Senate Democrats 
have filibustered six judicial nominees 
of President Bush after Republicans de-
feated by delay 10 times more judicial 
nominees of President Clinton through 
anonymous holds and without account-
ability. 

Republicans know that they filibus-
tered Justice Abe Fortas’ Supreme 
Court nomination and several Clinton 
nominees. Republicans cannot erase 
their history, try as they might. Re-
publicans defeated more than 60 Clin-
ton judicial nominees and more than 
200 of his executive branch nominees 
through delay. One judicial nomination 
was defeated when the Republican cau-
cus took the unprecedented action of 
voting lockstep along party lines 
against confirmation of Judge Ronnie 
White. 

With the agreement reached today, 
we are likely to adjourn with fewer va-
cancies than at any time in nearly a 
quarter of a century, since President 
Reagan’s first term and well below the 
level of vacancies tolerated by Repub-
licans during President Clinton’s two 
terms. Having defeated more than 60 of 
President Clinton’s nominees, includ-
ing almost two dozen circuit court 
nominees, through concerted inaction, 
Senate Republicans have no standing 
to complain about the way in which 
the Senate is acting on President 
Bush’s nominees. We have acted more 
fairly, more quickly and on more nomi-
nees than Republicans would allow 
when President Clinton was making 
much more moderate nominations. 

I am pleased that the White House 
has promised to refrain from any more 
abuses of the recess appointment 
power. With that commitment, we have 
agreed to vote on two dozen judicial 
nominees this year. Even with the his-
torically low vacancy levels we will 
reach as a result, I have no doubt that 
some partisan Republicans will still 
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complain that they did not get 100 per-
cent of their judicial nominees con-
firmed. Something no President in 
memory has achieved. This Congress 
we reached the lowest level of vacan-
cies since 1990. There are more federal 
judges on the bench now than at any 
time in U.S. history. 

Unfortunately, we are faced with 
continued White House defiance of the 
Senate’s role as part of the checks and 
balances established by our Constitu-
tion. President Bush defied the Senate 
by recess appointing William Pryor and 
Charles Pickering, who were widely op-
posed due to their records of activism 
and poor ethics. No American Presi-
dent has ever abused the recess ap-
pointment power to put judges on the 
bench whose nominations were debated 
at length by the Senate and on which 
it had withheld its consent. The Presi-
dent’s appointment of Charles Pick-
ering was unprecedented, yet we noted 
our objection, turned the other cheek 
and continued to cooperate in the con-
firmation of judicial nominees. When 
the President abused his power a sec-
ond time and appointed William Pryor, 
we had no alternative but to make our 
objection meaningful by seeking assur-
ances from the White House that such 
abuse would not happen again. 

Over the past several weeks, I have 
shared with the Senate information 
about a number of divisive develop-
ments regarding judicial nominations 
including the Pickering recess appoint-
ment during the weekend for com-
memorating Dr. Martin Luther King 
Jr. In spite of all the affronts, Senate 
Democrats cooperated in confirming 
four additional judicial nominees this 
year and continued to participate in 
hearings for judicial nominees. 

The President’s recess appointment 
of William Pryor was the last straw. It 
was properly termed an abuse of power 
by the Senate Democratic Leader. It 
was an abuse of the constitutional au-
thority of the Executive to make nec-
essary recess appointments during the 
unavailability of the Senate. The judi-
cial recess appointments of nominees 
debated at length by the Senate was 
unprecedented. 

Actions like this showed the Amer-
ican people that this White House was 
determined to try to turn the inde-
pendent federal judiciary into an arm 
of the Republican Party. Doing this 
further erodes the White House’s credi-
bility as well as the respect and con-
fidence that the American people have 
for the courts. 

This is an administration that prom-
ised to unite the American people but 
that has chosen time and again to act 
in ways that divide us, to disrespect 
the Senate and our representative de-
mocracy. This is an administration 
that squandered the good will and good 
faith that Democrats showed in the 
aftermath of September 11, 2001. This is 
an administration that refused to ac-
knowledge the strides we made in fill-
ing 100 judicial vacancies under Demo-
cratic Senate leadership during 17 dif-

ficult months in 2001 and 2002, while 
overcoming the September 11 attacks, 
the subsequent anthrax attacks and in 
spite of Republican mistreatment of 
scores of qualified, moderate judicial 
nominees of President Clinton. 

This is an administration that has 
time and time again demonstrated its 
unilateralism, arrogance and intention 
to divide the American people and the 
Senate with its controversial judicial 
nominations. With its recess appoint-
ments, the President acted—as he has 
in so many areas over the past 31⁄2 
years—unilaterally, overextending and 
expanding his power, with disregard for 
past practice and tradition, and the 
rule of law. 

The recess appointment of Mr. Pryor 
threatens both the independence of the 
judiciary and the constitutional bal-
ance of power between the legislative 
and executive branches. We entrust to 
the stewardship of lifetime judges in 
our independent Federal judiciary the 
rights that all of us are guaranteed by 
our Constitution and laws. That is an 
awesome responsibility. Accordingly, 
the Constitution was designed so that 
it would only be extended after the 
President and the Senate agreed on the 
suitability of the nomination. The 
President chose for the second time in 
as many months to circumvent this 
constitutional design and impose his 
will unilaterally. 

I have sought in good faith to work 
with this administration for the last 
31⁄2 years in filling judicial vacancies, 
including so many left open by Repub-
lican obstruction of President Clinton’s 
qualified nominees. When Chairman, I 
made sure that President Bush’s nomi-
nees were not treated the way his pred-
ecessor’s had been. They were treated 
far more fairly, as I had promised. Re-
publicans had averaged only 37 con-
firmations a year while vacancies rose 
from 65 to 110 and circuit vacancies 
more than doubled from 16 to 33. Under 
Democratic leadership, we reversed 
those trends and opened the system to 
public accountability and debate by 
making home-State Senators’ objec-
tions public for the first time. We open-
ly debated and voted on nominations. 
We were able to confirm 100 judges in 
just 17 months and virtually doubled 
the Republican annual average of 37 
with 72 confirmations in 2002, alone. 

I have urged that we work together, 
that we cooperate, and that the Presi-
dent live up to the promise he made to 
the American people during the last 
campaign when he said he would act as 
a uniter and not a divider. I have of-
fered to consult and made sure we ex-
plained privately and in the public 
record why this President’s most ex-
treme and controversial nominations 
were unacceptable. 

Both his recess appointments are 
troubling. The President says that he 
wants judges who will ‘‘follow the law’’ 
and complains about what he calls ‘‘ju-
dicial activism.’’ Yet, he has acted— 
with disregard for the constitutional 
balance of powers and the Senate’s ad-

vice and consent authority—unilater-
ally to install on the Federal bench 
two nominees from whom the Senate 
withheld its consent precisely because 
they are seen by so many as likely to 
be judicial activists, who will insert 
their personal views in decisions and 
will not follow the law. 

In the case of Mr. Pryor, he is among 
the most extreme and ideologically 
committed and opinionated nominees 
ever sent to the Senate. Mr. PRYOR’s 
nomination to a lifetime appointment 
on the Federal bench was opposed by 
every Democratic member on the Sen-
ate Judiciary Committee after hear-
ings and debate. It was opposed on the 
Senate floor because he appears to 
have extreme—some might say ‘‘rad-
ical’’—ideas about what the Constitu-
tion should provide with regard to fed-
eralism, criminal justice and the death 
penalty, violence against women, the 
Americans with Disabilities Act, and 
the Government’s ability to protect 
the environment on behalf of the 
American people. He has been a cru-
sader for the ‘‘federalist’’ revolution. 
He has urged that Federal laws on be-
half of the disabled, the aged, women, 
minorities, and the environment all be 
limited. His comments have revealed 
insensitivity to the barriers that dis-
advantaged persons and members of 
minority groups and women continue 
to face in the criminal justice system. 
He has testified before Congress in sup-
port of dropping a crucial part of the 
Voting Rights Act and has repeatedly 
described the Supreme Court and cer-
tain justices in overtly political terms. 
He received the lowest possible quali-
fied rating from the American Bar As-
sociation—a partial rating of ‘‘Not 
Qualified’’—underscoring his unfitness 
for the bench. In sum, Mr. Pryor dem-
onstrated that he is committed to an 
ideological agenda that puts corporate 
interests over the public’s interests 
and that he would roll back the hard- 
won rights of consumers, minorities, 
women, and others. 

Mr. Pryor’s nomination was consid-
ered in committee and on the Senate 
floor. The Senate debated his nomina-
tion, and had enough concerns about 
his fitness for a lifetime appointment 
that two motions to end debate on his 
nomination failed. That is the con-
stitutional right of the Senate. 

But President Bush decided to use 
the recess appointment clause of the 
Constitution to end-run the Senate. As 
far as I know, this power has never 
been used this way before this Presi-
dent. Of course this is the first Presi-
dent in our Nation’s history to renomi-
nate someone rejected after hearings, 
debate and a fair vote by the Senate 
Judiciary Committee. He did that 
twice. He has now twice overridden the 
Senate’s withholding of its consent 
after hearings and debate on judicial 
nominees. This demonstrates contempt 
for the Constitution and the Senate. 
The New York Times editorialized 
about ‘‘President Bush . . . stacking the 
courts with right-wing judges of dubi-
ous judicial qualifications’’ and even 
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the Washington Post observed that re-
cess appointments of judges ‘‘should 
never be used to mint judges who can-
not be confirmed on their merits.’’ 

The recess appointments clause of 
the Constitution was not intended to 
change the balance of power between 
the Senate and the President that is 
established as part of the fundamental 
set of checks and balances in our Gov-
ernment. Indeed, the appointments 
clause in the Constitution requires the 
consent of the Senate as just such a 
fundamental check on the Executive. 
This was meant to protect against the 
‘‘aggrandizement of one branch at the 
expense of the other.’’ The clause was 
debated at the Constitutional Conven-
tion, and the final language—with 
shared power—is intended to be a 
check upon favoritism of the President 
and prevent the appointment of unfit 
characters. 

The President’s claimed power to 
make a unilateral appointment of a 
nominee the Senate considered and ef-
fectively rejected, slights the Framers’ 
deliberate and considered decision to 
share the appointing power equally be-
tween the President and the Senate. 
This President’s appointment of Mr. 
Pryor to the Eleventh Circuit—after he 
was considered by the full Senate 
seems irreconcilable with the original 
purpose of the appointments and recess 
appointment clauses in the Constitu-
tion. Perhaps that explains why the 
Pryor and Pickering recess appoint-
ments by this President are the first 
times in our centuries-long history 
that the recess appointment power has 
been so abused. No other President has 
engaged in this manner. No other 
President sought such unilateral au-
thority without balance from the Sen-
ate. 

The President chose to sully the Mar-
tin Luther King Jr. weekend with his 
unilateral appointment of Judge Pick-
ering. Sadly, he chose the Presidents’ 
Day congressional break unilaterally 
to appoint Mr. Pryor. After the Presi-
dents’ Day weekend, we resumed our 
proceedings in the Senate with the tra-
ditional reading of President’s George 
Washington’s Farewell Address. The 
Senate proceeds in this way every year. 
I urge this President and those in his 
administration to recall the wisdom of 
our first President. George Washington 
instructs us on the importance of not 
abusing the power each branch is given 
by the Constitution. He urges the three 
branches of our Government to ‘‘con-
fine themselves within their respective 
constitutional spheres.’’ He said more 
than 200 years ago words that ring true 
to this day: 

The spirit of encroachment tends to con-
solidate the powers of all the departments in 
one, and thus to create, whatever the form of 
government, a real despotism . . . The neces-
sity of reciprocal checks in the exercise of 
political power, by dividing and distributing 
it into different depositaries, and consti-
tuting each the guardian of the public weal 
against invasions by the others, has been 
evinced by experiments ancient and modern. 
. . To preserve them must be as necessary as 
to institute them. 

The current occupant of the White 
House might do well to take this wis-
dom to heart and respect the constitu-
tional allocations of shared authority 
that have protected our nation and our 
rights for more than 200 years so bril-
liantly and effectively. 

The recess appointments power was 
intended as a means to fill vacancies 
when the Senate was not available to 
give its consent; it was intended to en-
sure effective functioning of the gov-
ernment when the Senate adjourned for 
months at a time. It was never in-
tended as an alternative means of ap-
pointment by the Executive when the 
President chose to serve some partisan 
short-term goal by simply overriding 
the will of the Senate to employ his 
own—especially with respect to our 
third branch of Government, the Fed-
eral judiciary. 

This administration and its partisan 
enablers have demonstrated their dis-
dain for the constitutional system of 
checks and balances and for shared 
power among the three branches of our 
Federal Government. By such actions, 
this Administration shows that it 
seeks all power consolidated in the Ex-
ecutive and that it wants a Judiciary 
that will serve its narrow ideological 
purposes. 

Such overreaching by this adminis-
tration hurts the courts and the coun-
try. President Bush and his partisans 
have disrespected the Senate, its con-
stitutional role of advice and consent 
on lifetime appointments to the Fed-
eral courts, the Federal courts, and the 
representative democracy that is so 
important to the American people. It is 
indicative of the confrontational and 
‘‘by any means necessary’’ attitude 
that underlies so many actions by this 
administration and that created a cli-
mate on the Judiciary Committee in 
which Republican staff felt justified in 
spying upon their counterparts and 
stealing computer files. 

After 8 years in office in which more 
than 60 judicial nominees had been 
stalled from consideration by Repub-
lican partisans, President Clinton 
made his one and only recess appoint-
ment of a judge. Contrast that appoint-
ment with the actions of the current 
President: 

President Clinton acted to bring di-
versity to the Fourth Circuit, the last 
federal circuit court not to have had an 
African-American member. Judge 
Roger Gregory was subsequently ap-
proved by the Senate for a lifetime ap-
pointment under Democratic Senate 
leadership in the summer of 2001. This 
was made possible by the steadfast sup-
port of Senator JOHN WARNER, the sen-
ior Senator from Virginia, and I have 
commended my friend for his actions in 
this regard. When Judge Gregory’s 
nomination was finally considered by 
the Senate, it passed by consensus and 
with only one negative vote. Senator 
LOTT explained his vote as a protest 
vote against President Clinton’s use of 
the recess appointment power. How 
ironic then that Judge Pickering now 

serves based on President Bush’s abuse 
of that power. 

Judge Gregory was one of scores of 
highly qualified judicial nominations 
stalled under Republican Senate lead-
ership. Indeed, Judge Gregory and so 
many others were prevented from hav-
ing a hearing, from ever being consid-
ered by the Judiciary Committee and 
from ever being considered by the Sen-
ate. Sadly, others, such as the nomina-
tions of Bonnie Campbell, Christine 
Arguello, Allen Snyder, Kent Markus, 
Kathleen McCree Lewis, Jorge Rangel, 
Carlos Moreno, and so many more, 
have not been reinstated and consid-
ered. But President Clinton did not 
abuse his recess appointment power. 
Instead, his appointment of Judge 
Gregory was in keeping with tradi-
tional practices and his use of that 
power with respect to judicial appoint-
ments was limited to that one occa-
sion. 

By contrast, the current President 
made two circuit recess appointments 
in 2 months and his White House had 
threatened that more were on the way. 
These appointments are from among 
the most controversial and contentious 
nominations this administration has 
sent the Senate. After reviewing their 
records and debating at length, the 
Senate withheld its consent. The rea-
sons for opposing these nominations 
were discussed in hearings and open de-
bate during which the case was made 
that these nominees were among the 
handful that a significant number of 
Senators determined had not dem-
onstrated their fairness and impar-
tiality to serve of judges. 

Contrast Roger Gregory’s recess ap-
pointment, which fit squarely in the 
tradition of President’s exercising such 
authority in order to expand civil 
rights and to bring diversity to the 
courts, with that of Mr. Pryor. Four of 
the five first African American appel-
late judges were recess-appointed to 
their first Article III position, includ-
ing Judge William Hastie in 1949, Judge 
Thurgood Marshall in 1961, Judge 
Spottswood Robinson in 1961, and 
Judge Leon Higginbotham in 1964. The 
recent appoints of Judge Pickering and 
Mr. Pryor stand in sharp contrast to 
these outstanding nominees and the 
public purposes served by their ap-
pointments. 

The nominations of Judge Pickering 
and Mr. Pryor were opposed by individ-
uals, organizations and editorial pages 
across the Nation. Organizations and 
individuals concerned about justice be-
fore the Federal courts, such as Log 
Cabin Republicans, the Leadership 
Conference on Civil Rights, and many 
others opposed the Pryor nomination. 
The opposition extended to include or-
ganizations that rarely take positions 
on nominations but felt so strongly 
about Mr. Pryor that they were com-
pelled to lodge their opposition in the 
record, such as the National Senior 
Citizens Law Center, Anti-Defamation 
League, and Sierra Club. Rather than 
bring people together and move the 
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country forward, this President’s re-
cess appointments are more examples 
of unnecessarily divisive action. 

Further, the legality of this Presi-
dent’s use of the recess appointments 
power, without precedent and during 
such a short Senate break, is itself now 
a source of division and dispute. Recent 
Attorneys General have all opined that 
a recess of 10 days or less does not jus-
tify the President’s use of the recess 
appointments power and would be con-
sidered unconstitutional. Starting in 
1921, Attorney General Daugherty ad-
vised the President that he could make 
recess appointments during a mid-ses-
sion adjournment of approximately 
four weeks but two days was not suffi-
cient ‘‘nor do I think an adjournment 
for five or even 10 days can be said to 
constitute the recess intended by the 
Constitution.’’ More recently, a memo 
from the Reagan administration Jus-
tice Department concluded: ‘‘Under no 
circumstances should the President at-
tempt to make recess appointment dur-
ing intrasession recess of less than 10 
days.’’ This year, a Federalist Society 
paper noted the dubious constitu-
tionality of appointments during short 
intrasession breaks. 

We will not resolve the question of 
legality of these recess appointments 
here today, but we can all anticipate 
challenges to rulings in which Mr. 
Pryor participates. Thus, we can ex-
pect this audacious action by the ad-
ministration will serve to spawn litiga-
tion and uncertainty for months and 
years to come. 

I thank the Democratic leader for the 
statements he made and the actions 
that he took in connection with the 
abuse of the recess appointment power 
by this President. I remind the Senate 
that a few years ago when President 
Clinton used his recess appointment 
power with regard to a short-term Ex-
ecutive appointment of James Hormel 
to serve as Ambassador to Luxem-
bourg, Senator INHOFE responded by 
saying that President Clinton had 
‘‘shown contempt for Congress and the 
Constitution’’ and declared that he 
would place ‘‘holds on every single 
Presidential nomination.’’ Republicans 
continued to block nominations until 
President Clinton agreed to make re-
cess appointments only after Congress 
was notified in advance. On November 
10, 1999, 17 Republican Senators sent a 
letter to President Clinton telling him 
that if he violated the agreement, they 
would ‘‘put holds for the remaining of 
the term of your Presidency on all of 
the judicial nominees.’’ 

In November 1999, President Clinton 
sent a list of 13 positions to the Senate 
that he planned to fill through recess 
appointments. In response, Senator 
INHOFE denounced 5 of the 13 civilian 
nominees with a threat that if they 
went forward, he would personally 
place a hold on every one of President 
Clinton’s judicial nominees for the re-
mainder of his term. That led to more 
delays and to the need for a floor vote 
on a motion to proceed to consider the 

next judicial nomination, in order to 
override Republican objections. 

When President Clinton appointed 
Judge Gregory at the end of 2000, Sen-
ator INHOFE called it ‘‘outrageously in-
appropriate for any president to fill a 
federal judgeship through a recess ap-
pointment in a deliberate way to by-
pass the Senate.’’ When the Gregory 
nomination was confirmed with near 
unanimity under Senate Democratic 
leadership in 2001, Senator LOTT’s 
spokesperson indicated that Senator 
LOTT’s solitary opposition was to un-
derscore his position that ‘‘any ap-
pointment of federal judges during a 
recess should be opposed.’’ 

Democrats have been measured in 
our response. Indeed, we continued our 
work after the unprecedented recess 
appointment of Judge Pickering. It was 
only with the repeated abuse of the re-
cess appointment power to place Mr. 
Pryor on the Federal bench and the 
threat of additional recess appoint-
ments that we acted. I urged the White 
House to renounce this abuse of the re-
cess appointment power so that we 
could resume Senate consideration of 
judicial nominations and increase our 
record number of confirmations before 
the end of the year. I am glad that the 
White House has finally decided to 
make a firm commitment against any 
additional judicial recess appoint-
ments. 

We are defending fair courts. We have 
acted to protect the Senate’s role as a 
check on excessive White House power 
grabs and to block the lifetime ap-
pointments of a handful of nominees 
for lifetime seats, nominees who have 
records of extremism. The American 
people deserve a Federal judiciary with 
fair judges who will enforce their 
rights and uphold the law. Rather than 
work with all Senators, the White 
House has fixated on forcing through 
the most divisive people for these life-
time jobs. This White House has the 
wrong priorities and is taking the 
country in the wrong direction. 

President Bush ran as a ‘‘uniter’’ but 
has consciously chosen to send divisive 
nominees to the Senate. As a Presi-
dential candidate, Bush promised the 
American people he would have ‘‘no lit-
mus test’’ for Federal judges on repro-
ductive rights ‘‘or any other issue’’ and 
that he would choose ‘‘competent 
judges’’ who would ‘‘not use the bench 
for writing social policy.’’ As Presi-
dent, he has broken these and other 
promises repeatedly. 

President Bush’s choices for the only 
lifetime jobs in our system of Govern-
ment show that he views the Federal 
courts as a spoils system for partisan 
activists, including some whose records 
prove that they will not be fair and im-
partial judges, but would use the Fed-
eral bench to write social policies they 
prefer into the law. Under our Con-
stitution, the power to make lifetime 
appointments to the courts is shared: 
the President has the power to nomi-
nate or propose judges, but only the 
Senate has the power to confirm or re-

ject those nominations. Throughout 
American history, the Senate has re-
jected judicial nominees. Not even 
President Washington saw all of his 
nominees confirmed. Senate Democrats 
have opposed only the most troubling 
judicial nominees of President Bush. 

In his judicial appointments, Presi-
dent Bush has sought out judicial ac-
tivists, often quite young, with the 
hope that these judges will rule for dec-
ades to come in ways that advance the 
Republican Party’s narrow and par-
tisan political and social agenda. Presi-
dent Bush has proposed many nominees 
to the federal courts, especially the ap-
pellate courts, who have records of ex-
treme partisanship, activism or just 
plain poor ethics. 

For example, President Bush nomi-
nated 41-year-old William Pryor for the 
appeals court after Mr. Pryor led the 
effort to undermine protections against 
age, sex and disability discrimination, 
to limit the reach of the Clean Water 
Act, to repeal the Voting Rights Act, 
to overturn Roe v. Wade, and to oppose 
lawsuits for tobacco-related deaths and 
illnesses. Mr. Pryor himself believes 
that President Bush should not appoint 
moderate judges to the federal courts, 
stating: ‘‘I’m probably the only one 
who wanted [Bush v. Gore] 5–4.’’ He 
said, ‘‘I wanted Governor Bush to have 
a full appreciation of the judiciary and 
judicial selection so we can have no 
more appointments like Justice 
Souter.’’ 

Justice Souter’s apparent ‘‘offense’’ 
was to be more faithful to the Con-
stitution than to the partisan politics 
of the party of the President who nomi-
nated him to the highest court. Mr. 
Pryor was rejected under the Senate’s 
longstanding Rules after extensive de-
bate. But President Bush put him on 
the bench anyway. He is now sitting on 
the Court of Appeals for the Eleventh 
Circuit temporarily. 

President Bush also appointed Judge 
Charles Pickering to the appeals court 
even though the Senate refused con-
sent to his nomination. Judge Pick-
ering was opposed due to the low qual-
ity of his judging, his habit of inserting 
his personal views into his decisions, 
and his questionable ethics. Judge 
Pickering willfully violated judicial 
ethics by his extraordinary campaign 
to get around a mandatory prison sen-
tence for a man convicted by a jury of 
his peers of burning a cross on an inter-
racial couple’s lawn. His record was 
criticized by civil rights leaders and or-
ganizations. Numerous African Ameri-
cans in Mississippi and from across the 
country wrote in opposition to his 
nomination. President Bush recess ap-
pointed him to the Fifth Circuit on the 
weekend designated to honor the mem-
ory of Dr. Martin Luther King Jr. 

President Bush also nominated to the 
D.C. Circuit Justice Janice Rogers 
Brown of California who has a reputa-
tion for injecting her political views 
into her judicial opinions. In speeches 
and decisions, she literally advocated 
turning back the clock 100 years to the 
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era when worker protections were de-
clared unconstitutional by activist 
judges. Justice Brown has even de-
scribed the year 1937—when her brand 
of judicial activism was repudiated—as 
‘‘the triumph of our own socialist revo-
lution.’’ Her views are so extreme and 
rigid she has suggested: ‘‘There are so 
few true conservatives left in America 
that we probably should be included on 
the endangered species list.’’ The Sen-
ate refused to grant consent to her 
nomination at the end of the 40-hour 
talkathon Republicans engineered to 
shut down the Senate last year. 

President Bush also selected State 
Judge Carolyn Kuhl for an appellate 
judgeship after she spearheaded a 
failed effort to give tax-exempt status 
to racially discriminatory schools like 
Bob Jones University, led the effort to 
get the Reagan Justice Department to 
seek the reversal of Roe v. Wade, 
sought to curtail discrimination laws, 
and tried to limit protections for
whistleblowers. Before she was nomi-
nated to the Federal bench, Judge Kuhl 
also ruled in a case that a breast can-
cer patient had no privacy claims 
against a doctor who allowed a drug 
salesman to watch her breast examina-
tion without her permission. Both Cali-
fornia Senators opposed Judge Kuhl’s 
nomination and the Senate withheld 
its consent. 

Additionally, President Bush chose 
Texas Supreme Court Justice Priscilla 
Owen for the federal bench after state-
ments by her fellow judges in a wide 
range of cases—from environmental 
regulation to personal injury law to 
privacy to discrimination—that she 
was injecting her personal views into 
her opinions. Her opinions were called, 
among other things, ‘‘nothing more 
than inflammatory rhetoric’’ and an 
approach that ‘‘defies the Legislature’s 
clear and express limits on our juris-
diction.’’ One opinion in which she 
tried to write her preferred social poli-
cies into law was called ‘‘an uncon-
scionable act of judicial activism’’ by 
then Justice Alberto Gonzales, who is 
now President Bush’s White House 
Counsel. The Senate withheld its con-
sent from her nomination after exten-
sive debate. 

The nomination of Miguel Estrada, 
who was 39 when nominated to the na-
tion’s second highest court, is another 
example of President Bush’s practice of 
dividing instead of uniting Americans. 
Despite concerns that were raised 
whether Mr. Estrada could keep his 
personal views out of his legal work at 
the Justice Department and the ample 
precedent for the Senate’s request for 
legal memos in nominations. President 
Bush decided to stonewall the Senate. 
This stonewalling, combined with Mr. 
Estrada’s refusal to answer numerous 
questions about his views prompted the 
extended debate that led to his with-
drawal. 

Currently pending are William James 
Haynes, II and Brett Kavanaugh. Mr. 
Haynes has been less than forthcoming 
about his actions as the general coun-

sel at the Department of Defense and 
his role in subverting legal protections 
in ways that may have contributed to 
the breakdown of compliance with the 
Geneva Conventions, our treaties 
against torture and the Constitution. 
Mr. Kavanaugh is another youthful 
nominee whose background as an aide 
to Kenneth Starr and in the White 
House is among the more partisan we 
have seen, even among this President’s 
very partisan nominees. 

For doing their job and upholding 
their constitutional responsibilities, 
Democratic Senators have been wrong-
ly attacked as anti-woman, anti-His-
panic, anti-Christian and anti-Catholic. 
Those charges are reprehensible, ad 
hominem attacks without basis. This is 
partisan sniping at its worst. Repub-
lican Senators have been all too will-
ing to fuel such baseless claims and the 
President has shown his willingness to 
play partisan politics with judicial 
nominations. 

Some of this President’s appoint-
ments have already started using their 
seat on the Federal bench to write 
their political, social or cultural views 
into law, despite promises that they 
would not do so. We are now seeing the 
impact of the Bush judges the Senate 
has confirmed in courts all over the 
country where a radically narrow view 
of the power of Congress, informed by a 
Federalist Society philosophy, is be-
ginning to take hold. Let me give you 
a few examples of the ways in which 
these judges are attempting to remake 
the legal landscape in their own reac-
tionary ideological image. 

Judge Jeffrey Sutton has written a 
dissent in a federal arson case putting 
forward a distressingly narrow inter-
pretation of Congress’ power under the 
Commerce Clause. Judge Sutton was 
an extremely controversial Bush nomi-
nee who promised the Senate that he 
would not have an agenda on the bench 
to narrow congressional power and he 
was confirmed by one of the smallest 
number and proportion of positive 
votes in history, 52–41. 

Judge John Roberts, another con-
troversial nominee of President Bush, 
has questioned the constitutionality of 
the Endangered Species Act under a 
similar theory, showing his willingness 
to curtail Congress’s ability to protect 
the environment. He has also ruled for 
the administration in the ongoing case 
seeking more transparency and ac-
countability from Vice President CHE-
NEY and his Energy Task Force. 

Judge Edith Clement of the Fifth Cir-
cuit, another Bush circuit court nomi-
nee, has also showed her Federalist 
bent by voting to limit the Hobbs Act, 
also under the reasoning that Congress’ 
ability to legislate under the Com-
merce Clause is more narrow than legal 
precedent actually shows. Other Bush 
judges have taken extreme positions 
and been criticized by their peers, often 
other conservatives, for overstepping 
bounds or substituting their views for 
the trial court’s. Their tenure on the 
federal bench has so far been short, but 

even these few examples show that as 
it lengthens, the number of ideological 
opinions will grow. 

While Democrats have not imposed 
ideological litmus tests on the Bush 
nominees, it is clear that President 
Bush has. President Bush has named to 
the bench many who have been leaders 
in the right-to-life movement and none 
who have been leaders on the other side 
of that social issue. The President has 
sought out people he hopes share his 
social agenda for our Federal courts. 

President Bush has also used federal 
judgeships to reward lawyers who 
worked closely with Ken Starr or on 
the Florida recount, including some for 
lifetime seats who were as young as 34 
years old. Many of his nominees have 
been drawn from a select group of 
neoconservatives whose views are sur-
prisingly rigid given their youth. In-
deed, more than half of President 
Bush’s circuit court nominees have 
been involved with the Federalist Soci-
ety and overall almost a quarter of all 
of his judicial nominees have been as-
sociated with this organization whose 
mission is to ‘‘reorder the legal prior-
ities’’ along ideological lines. In fact, 
President Bush has chosen more judi-
cial nominees involved in the Fed-
eralist Society than nominees who are 
Hispanic, African American or Asian 
Pacific combined. 

No one is entitled to a lifetime job as 
a judge, entrusted with making deci-
sions that affect the lives, liberties and 
property of millions of Americans. I 
will continue to oppose judicial nomi-
nees who I do not think will be fair, 
independent Federal judges. We are 
committed to defending the rights 
guaranteed by the Constitution and to 
ensuring that our Federal courts have 
fair judges who will be faithful to the 
Constitution and its precedents, not 
loyal to the partisan political agenda 
of President Bush. The fairness of the 
Federal judiciary is indivisible from 
our American ideal of justice for all. 

Whether Congress may regulate lead 
in our water, whether we can provide 
leave for families during medical cri-
ses, and whether fundamental protec-
tions for our liberty, equality and pri-
vacy will be preserved, all these mat-
ters will be reviewed and decided by 
Federal judges. Our freedoms are the 
fruit of too much sacrifice to confirm 
those who will not fully enforce Fed-
eral protections. 

It is imperative that there be fair 
judges for all people—poor or rich, Re-
publican or Democrat, of any race or 
religion. A number of President Bush’s 
nominees have records that do not 
demonstrate that they will be impar-
tial. Democrats have refused to rubber- 
stamp judicial activists. We know that 
the Federal courts should not be an 
arm of the Republican Party. 

There are any number of issues and 
bills that the Senate could and should 
be addressing instead of arguing over 
cloture petitions for judicial nominees. 
Judicial vacancies is about the only 
number going in the right direction. 
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With the deficit up, the debt up, the 
numbers of uninsured, unemployed and 
impoverished Americans up, but the 
number of Federal court vacancies 
going down, the Senate has much more 
to do. 

Of course, April 15 was the legal 
deadline for adoption of a Federal 
budget. Even though Republicans have 
excluded congressional Democrats 
from the discussion, they have not 
been able to agree even among them-
selves on the Federal budget resolu-
tion. That statutory requirement is 
being violated daily. 

The transportation bill is long over-
due. Again, it is Republicans who can-
not agree on a transportation bill that 
will fix our roads, bridges and provide 
for public transportation. That bill 
would mean hundreds of billions of dol-
lars to our local communities and 
States all across the country. 

A supposed priority this year was 
going to be welfare legislation. Repub-
licans have not agreed on a welfare re-
form extension. 

We have no legislation to confront 
the soaring gas prices that affect all 
Americans, nor will the Republican 
leadership schedule action on the bi-
partisan NOPEC bill that was unani-
mously reported by the Judiciary Com-
mittee to clarify that OPEC cannot act 
collusively with impunity from the 
law. 

This week we mark the 50th anniver-
sary of the Supreme Court’s decision in 
Brown v. Board of Education, a land-
mark decision of the United States Su-
preme Court. It offered African-Ameri-
cans throughout our Nation hope that 
the Government of the United States 
was prepared to make real Jefferson’s 
declaration that ‘‘all men are created 
equal.’’ It made good on Justice Har-
lan’s famous words of dissent in Plessy 
v. Ferguson: ‘‘In view of the Constitu-
tion, in the eye of the law, there is in 
this country no superior, dominant, 
ruling class of citizens. There is no 
caste here.’’ 

Of course, the decision in Brown was 
not universally celebrated at the time. 
It was condemned from some quarters 
and sparked defiance in many parts of 
this nation. It was the beginning, not 
the end, of a long process of desegrega-
tion that was fought vigorously in 
many communities. Even today, 50 
years later, there is still significant 
work to be done to ensure equal edu-
cational opportunity for all of our chil-
dren. Schools in our cities are all too 
often in disrepair, both physically and 
in the quality of education they can 
offer to the most vulnerable children 
among us. 

As we commemorate Brown, we must 
also note that the Republican Congress 
has funded Title I—the Federal pro-
gram most directly targeted toward 
those schools and toward reducing edu-
cational inequality—at $6.3 billion 
below its authorized level for the cur-
rent year. 

We should celebrate the brave fami-
lies who desegregated our schools, and 

the accomplished lawyers, including 
Thurgood Marshall, who led the fight. 
We should commemorate the nine Jus-
tices who were unanimous in their 
dedication to the constitutional prin-
ciple of equality. And we should re-
member the many leaders who have 
continued the battle for justice in the 
decades since. 

This anniversary should not be the 
cause of complacency or self-congratu-
lation—our work is not done. There is 
much else we could be doing—but are 
not—in the area of civil rights. The 
Voting Rights Act is slated to expire in 
2007, and the Majority Leader and the 
Chairman of the Judiciary Committee 
have said they want to make its key 
provisions permanent. I have said that 
I support this goal and want to make 
sure we achieve it in the way most 
likely to survive an inevitable con-
stitutional challenge before a Supreme 
Court that shows little deference to 
Acts of Congress. Senator KENNEDY and 
I have both said we want to work with 
Senators FRIST and HATCH to begin 
committee consideration of the Voting 
Rights Act and build the legislative 
history that would justify making it 
permanent to the judicial branch. Up 
until now, we have received no re-
sponse. 

We have been fighting now for many 
years to pass hate crimes legislation 
that would both improve our existing 
hate crimes laws and apply them 
against criminals who target gay and 
lesbian Americans. I am one of 49 co-
sponsors of S. 966, the Local Law En-
forcement Enhancement Act. This bill 
has passed the Senate before, only to 
be blocked by the Republican leader-
ship in the House. In recent years, how-
ever, we have been unable to get the 
Senate to adopt it. In the last Con-
gress, almost every Republican Senator 
voted against cloture on the hate 
crimes bill, dooming it to failure. In 
the current Congress, we have not con-
sidered the bill. 

Meanwhile, the bipartisan Employ-
ment Non-Discrimination Act 
(‘‘ENDA’’) of 2003 (S. 1705) is bottled up 
in the HELP Committee. This bill has 
43 cosponsors. It would prohibit work-
place discrimination based on sexual 
orientation. One might think that op-
posing firing people simply because 
they are gay is a rather commonplace 
position in 2004. In the Senate, how-
ever, we cannot get a vote on ENDA. 

The Development, Relief, and Edu-
cation for Alien Minors Act (‘‘DREAM 
Act’’) S. 1545, continues to languish on 
the Senate calendar. This is a bill that 
the Judiciary Committee approved last 
November. It has 46 cosponsors, includ-
ing a dozen Republicans. Its lead spon-
sors are Senator HATCH and Senator 
DURBIN. It would restore to States the 
right to provide in-state tuition to un-
documented aliens who graduate from 
U.S. high schools. 

The beneficiaries would be young 
people who came here as children, not 
of their own volition. They would be 
people like Jazmin Segura, a Los Ange-

les high school senior from a high- 
crime neighborhood with a 3.88 GPA. 
Ms. Segura, who came to the United 
States from Mexico when she was nine 
years old, was featured in a Wall Street 
Journal article last month. She had 
been accepted at the University of 
California at Berkeley and at UCLA, 
but did not know whether she would be 
able to afford to go. 

We have legislation at the ready that 
could help Ms. Segura and many others 
like her. If we held a vote on this bill 
right now, it would undoubtedly pass 
by a wide margin. But the Republican 
leadership—eager to reach out only 
rhetorically to the Hispanic commu-
nity—has refused to bring it up for a 
vote. 

I came to the floor nearly two weeks 
ago to decry the Senate’s failure to 
consider legislation to respond to a cri-
sis affecting industries throughout the 
economy that depend on temporary 
labor. More than 2 months ago the De-
partment of Homeland Security an-
nounced that for the first time ever the 
annual cap for H–2B visas had been 
met. These visas are used by a wide 
range of industries throughout the na-
tion to fill temporary labor needs. In 
my home State of Vermont, they are 
used primarily by the tourist industry. 

In response to this announcement, I 
joined with a substantial bipartisan co-
alition in introducing S. 2252, the Save 
Summer Act of 2004. Senator KENNEDY 
is the lead sponsor of this bipartisan 
bill, which has 18 cosponsors, including 
8 Republicans. Our bill would add 40,000 
visas for the current fiscal year, pro-
viding relief to those summer-oriented 
businesses that had never even had the 
opportunity to apply for visas. Senator 
HATCH introduced a competing bill 
sponsored only by Republicans, S. 2258. 
I do not think that bill is as good as 
our bipartisan bill, but it is certainly 
better than nothing. Unfortunately, a 
small minority of the Republican cau-
cus has demanded we do nothing, and 
the Republican leadership has acceded 
to that demand. Either the Save Sum-
mer Act of Senator HATCH’s bill would 
command the support of an over-
whelming majority of Senators, but 
the majority leader has brought nei-
ther forward for a vote. 

When it comes to immigration, the 
Republican leadership has ignored not 
only the concerns of the tourism indus-
try and other businesses that depend 
on temporary summer workers, but 
even to the needs of farmers. Senators 
CRAIG and KENNEDY joined together in 
introducing S. 1645, the Agricultural 
Job, Opportunity, Benefits, and Secu-
rity Act. This bill has 62 cosponsors, 
including 25 Republicans. It would 
solve problems in the H–2A program 
that have plagued American farmers 
for years, while also providing a path 
to legalization for farm workers who 
have been working here illegally for 
years. It has the vociferous support of 
both farmers and farm workers; it is 
indeed an example of the sort of com-
promise legislation that used to be a 
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hallmark of this body. But we cannot 
get a vote on this bill. 

So while the Republican leadership 
has devoted time last week and this to 
an impasse over judicial nominees 
caused by the President’s abuse of the 
recess appointment power, we have 
seen little effort to work on matters of 
significance that can and should be 
considered and acted upon by the Sen-
ate to make bipartisan progress for all 
Americans. 

While we celebrate progress today on 
judicial nomination, I hope that we 
will also soon see progress on these leg-
islative matters. Through bipartisan 
action we can do much to serve the 
American people. 

f 

NATIONAL DEFENSE AUTHORIZA-
TION ACT FOR FISCAL YEAR 
2005—Continued 

Mr. LOTT. Mr. President, is the 
pending business amendment No. 3158? 

The PRESIDING OFFICER. The Sen-
ator is right. That amendment is pend-
ing. 

The Senator from New Mexico. 
Mr. DOMENICI. Mr. President, I have 

confirmed with Senator SNOWE and 
Senator LOTT that they would permit 
me to set their amendments aside for 3 
minutes so that I could offer a non-
proliferation amendment. I ask the 
Senate for that privilege. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The pending amendment will be set 
aside. 

Mr. DOMENICI. Mr. President, I send 
an amendment to the desk and ask for 
its immediate consideration. 

The PRESIDING OFFICER. The 
clerk will report. 

Mr. DOMENICI. Mr. President, I ask 
unanimous consent that the reading of 
the amendment be dispensed with. 

Mr. KENNEDY. Reserving the right 
to object, and I will not object, I ask 
consent my amendment be in order, as 
well. 

Mr. LOTT. Reserving the right to ob-
ject, do we have the amendment? Have 
the managers had a chance to view 
that? I don’t know that there is a prob-
lem. 

Mr. KENNEDY. It is report language. 
All I want to do is have the same kind 
of courtesies. If I could ask, then, at 
least it be considered after the floor 
managers have an opportunity to re-
view the amendment. 

If there is an objection, that would be 
satisfactory with me. But it is rel-
evant. Otherwise, I will insist on the 
reading of the amendment. 

Mr. LOTT. Mr. President, reserving 
the right to object, and I don’t intend 
to, I don’t even believe it is my role, I 
don’t know that anyone has had a 
chance to look at it. 

Mr. KENNEDY. I was waiting for my 
time. You were next to offer your 
amendment and were going to take 90 
minutes. I was prepared to remain here 
and, hopefully, we are alternating 
amendments. This is directly germane. 

My good friend from New Mexico of-
fered his amendment and asked for 
consent to do it. I was trying to get the 
same courtesies. 

I am glad to play by whatever rules 
the Senator wants to play by, but if we 
are waiting our turn to get here and 
someone asks consent to be able to ad-
vance their amendment, all I am ask-
ing is to get the same kind of consider-
ation. That is the only thing. 

Mr. REID. Mr. President, is there a 
unanimous consent agreement to set 
aside an amendment? 

The PRESIDING OFFICER (Mr. 
CRAPO). To dispense with the reading of 
the amendment. 

Mr. REID. Has there been an agree-
ment to set the pending amendment 
aside to offer this amendment? 

The PRESIDING OFFICER. That is 
correct, there has been. 

Mr. REID. I am sorry, Mr. President, 
if that question was put to the Senate, 
I certainly did not hear it. 

The PRESIDING OFFICER. The re-
quest was made. 

Mr. DOMENICI. I made the request 
and the Lott amendment was pending 
and I asked it be set aside for 3 minutes 
so I could offer an amendment. That 
was granted. 

Mr. REID. I heard the Senator from 
New Mexico. I thought he said there 
had been an agreement to that effect. 
If you check the record, that is what it 
said. 

Mr. DOMENICI. And I said, and I ask 
the Senate grant me that privilege, 
after I made that statement to which 
you are referring. 

Mr. KENNEDY. I ask for the same 
privilege. 

The PRESIDING OFFICER. Is there 
objection to the Senator from—— 

Mr. WARNER. Reserving the right to 
object, might I suggest, and I ask my 
good friend—and the Senator knows I 
will support him—could you withdraw 
that at this time so Senator LEVIN and 
I, together with the leaders, can deter-
mine the order in which we will take 
amendments? 

Mr. KENNEDY. I withdraw my re-
quest, in courtesy to my friend from 
New Mexico. 

I ask consent that I be recognized to 
offer an amendment at the conclusion 
of the Senator from Mississippi and the 
Senator—— 

Mr. LOTT. Mr. President, I thank the 
Senator from Massachusetts in his typ-
ical courteous manner for the way he 
has handled it. I know the managers 
will work with him. 

Mr. REID. So the consent now before 
the body is, following the disposition of 
the pending amendment—that is, the 
amendment of the Senators from Mis-
sissippi and North Dakota—Senator 
KENNEDY be recognized to offer his 
amendment? 

Mr. WARNER. I have to object. I fer-
vently asked that the two managers 
work with our respective leadership 
and those desiring to bring up amend-
ments. So I suggest that we continue 
with the Lott amendment and you be 
ever so kind to hold yours in abeyance. 

Mr. DOMENICI. They have already 
agreed on mine and it will take 3 min-
utes. I don’t doubt that. 

Mr. LEVIN. No. There has been no 
agreement on the Domenici amend-
ment. 

Mr. DOMENICI. What? 
Mr. LEVIN. As I understand, Senator 

DOMENICI—and I was distracted—asked 
he be allowed to offer the amendment. 
As I understand it, there has been no 
agreement to the amendment, the time 
agreement on the amendment. The 
manager is asking the Senator from 
New Mexico would he now withhold 
that amendment so we can sort this 
out. 

Mr. WARNER. Correct. 
Mr. DOMENICI. I will be glad to do 

that. 
Mr. WARNER. I thank the Senator. 
The PRESIDING OFFICER. The 

amendment is withdrawn. 
Mr. WARNER. Mr. President, and I 

ask that we pursue the opportunity to 
have a time agreement on the Lott- 
Dorgan amendment. 

First, I ask the distinguished Senator 
from Mississippi how much time the 
Senator desires—and we will talk 
about it in terms of it being equally di-
vided. 

Mr. LOTT. Mr. President, we have 
talked back and forth and we think 
that 45 minutes a side should be suffi-
cient. 

Mr. WARNER. I ask my distin-
guished colleague. 

Mr. LEVIN. An hour and a half equal-
ly divided. 

Mr. WARNER. Forth-five minutes to 
the side? 

Mr. LOTT. An hour and a half equal-
ly divided. 

Mr. WARNER. Well, we want to keep 
moving with this bill. It seems to me 
the subject is pretty well understood. I 
was hoping maybe an hour. 

Mr. LOTT. Mr. President, if I could 
respond, we do have Senators who have 
not been heard. 

Mr. WARNER. Very well, I am agree-
able if the—— 

Mr. LOTT. If we have time and we do 
not need it all, we can always yield it 
back—an idea I like. 

Mr. WARNER. This issue has an in-
tensity of its own. 

If an hour and a half is agreeable to 
the Senator from Virginia and the Sen-
ator from Michigan. 

Mr. LEVIN. No objection. 
Mr. REID. Mr. President, if the Sen-

ators would be willing to modify their 
amendment, it is my understanding 
following the hour and a half that 
there would be a vote on or in relation 
to that amendment with no second-de-
gree amendments in order. 

Mr. WARNER. That is correct. 
Mr. REID. I ask that be part of the 

consent agreement. 
The PRESIDING OFFICER. Without 

objection, it is so ordered. 
Without objection, the original con-

sent is so ordered. 
Mr. LOTT. Mr. President, Senator 

SNOWE and Senator FEINSTEIN have 
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